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THE CORPORATION OF THE TOWN OF AMHERSTBURG 

By-law 2008-68 

A By-law to authorize the execution of a Joint Use Agreement 

WHEREAS the Council of the Town of Amherstburg wishes to engage expert services 
for Development Management Services in the development of a new Recreational 
Facility for Community use; 

AND WHEREAS the Corporation deems it expedient to enter into an Agreement with 
Nustadia Recreation Inc. in that regard on certain terms and conditions; 

NOT THEREFORE THE COUNCIL OF THE COPRORATION OF THE TOWN 
OF AMHERSTBURG HEREBY ENEACTS AS FOLLOWS: 

I . That the Corporation of the Town of Amherstburg enter into an'.l'"Jiz::::~ 

2. 

Development Management Services regarding a new Rec 
the Town of Amherstburg in the County of Essex, a copy 
is attached hereto and forms a part of this by-law. 

3. This by-law shall come into force 



AGREEMENT FOR DEVELOPMENT MANAGEMENT SERVICES 

These Articles of Agreement made in duplicate this 06 day of October 2008 
between: 

Town of Amherstburg. 

(Referred to in this Agreement as 

and 

Nustadia Recreation Inc. (NRI) 

Whereas the Client continues to · 
recreation facility and, 

Whereas the Developme 
management services 
attached and this 
Manager, and to 
time and budg 

offered to provide development 
rograms as set out in the schedules 

Client as Its designated Development 
ces In accordance with established quality, 

the Development Manager covenant and agree as 

111a'~re1ement and the Schedules referred to herein constitute the 
ti Agreement between the Client and the Development 

---ur..;;ll'ager, and supersedes any prior agreement and no changes in 
or modifications to this Agreement shall be made except by 
agreement in writing between the parties. 

ARTICLE II The document attached hereto entitled "Conditions of Agreement" 
and marked Schedule "A", forms a part of this Agreement between 
the Client and the Development Manager. 

ARTICLE Ill The Development Manager will, in a careful manner, provide the 
professional services in respect of the project set forth in the 
document attached hereto entitled "Services Provided by the 



Development Manager" and marked Schedule "B", during the 
period commencing on or about October 1, 2008, for a period of 
approximately 24 months hereinafter referred to as the Term of 
Agreement. 

ARTICLE IV The Client will do and perform those things set forth in the 
document attached hereto entitled "Obligations of the Client", and 
marked Schedule "C". 

ARTICLE V The Client will pay to the Development Manage 
for the work performed and the servi ' 
Development Manager, a sum of money 

o:ition 
~e 

with the provision contained in 
"Remuneration to Developer Manager" 
at the times and in the manner there: 

ARTICLE VI This Agreement shall inure to · 
the parties hereto and exce· 
the executors, administrat 

e binding upon 
vided herein, upon 

assigns. 

ARTICLE VII In this Agreement 
something in the 
the following 

es hereto, unless there is 
..;ontext inconsistent therewith, 

,sions shall have the following 

..... .,_means proceedings commenced in good faith on a 
applicable limitation period where such proceedings 

ently and continuously; 

approvals, authorizations, consents, licenses. permits, 
s o rs of any government authority required by laws in 

· th performance of the Work and the performance by the Client 
.::u-.:g:::z:'lo~·'«ereunder, or any waivers or exemptions from the requirements 

uch approvals, authorizations, consents, licenses, permits, qualifications 
rovided that any such waivers or exemptions are in full force and 

"Architectural Design Contract'' means the agreement between the Contractor 
and the Contractor's Architect; 

"Business Day" means a day on which the banks are open for business in 
Ontario excluding Saturday and Sunday; 
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"Certificate of Substantial Completion" means: 

(a) the certificate of the Contractor's Architect confirming that 
substantial performance under the Construction Contract has been 
achieved; and 

(b) the certificate of the Contractor's Architect confirming that, except 
for the summary deficiencies listed on the Deficiency List attached 
to and forming part of the certificate, the Facility co · s with the 
design work, commissioning has been completed cility is 
ready to be occupied and operated in complianc able 
Laws; 

"Construction Contract" means the current form C 
form and substance satisfactory to the Client iooam.orcltlla 
otherwise the provisions of the Memorandum of Unde 

"Construction Work" means the design, co 
all elements of the Facility; 

assigns or successors; 

"Contractor's Architect" 
permitted successors or C]ISS 

build contractor's architect and its 

complete and detailed list, prepared and certified by 
itect nsultation with theClient of all work required to be 

lete the Facility in accordance with the Design Work 
ch a nature that the completion thereof shall not in any 

normal daily operation of the Facility; 

o means those requirements of theClient regarding the design of 
· ity as set out in the Development Agreement; 

"Development Manager" means Nustadia Recreation Inc. and its permitted 
assigns or successors; 

"Dispute Notification" means the dispute notification referred to in Schedule A 
of this Agreement; 

"Facility" means a recreation complex with a twin pad arena and indoor playing 
and with other components to be determined by the Client; 
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"facility Lands" the determined site location for the facility as determined by the 
Client; 

"FF&E" means all furniture, fixtures and equipment in, upon or forming part of 
the Facility and which are necessary for its operation; 

"FF&E Allowance" means the allowance for all those furniture, fixtures and 
equipment, in, upon or forming part of the Facility and which are ne ary for its 
operation plus GST; 

"Fixed Price" means all soft and hard costs to develop, d 
procure, construct, equip and commission the F 
accounting, bonding, and work in progress which am 
Client plus G.S.T. which is inclusive of the FF&E Alla 

"Force Majeure Event" means acts of Go Q'-l~)"ui; enemy, wars 
(whether declared or not), blockades, insurre mies, landslides, 
hurricanes, earthquakes, storms, lightning, floe , civil disturbances, 
strikes, explosions, fire, and any law o atlon ndment thereto, order 
or decree of any competent civil or """'~11ermwent or agency hereafter 
adopted or enacted, or any futu~ · terp of, acts or omission of any 
Person unrelated to a party t is Ag ent, its agents or contractors, and 
other events or causes of nature which are unavoidable or 
beyond the reasonable cont - -·~ ~~ ereto or that otherwise prevent the 
performance by a pa eunder, as the case may be. 

cept accounting principles that are in effect in 
ended from time to time; 

means any federal, provincial or municipal 
ncy, authority, body, board, commission or entity 

]111""1....,~morization" means any approval, authorization, consent, 
aria , exemption, exception, license, filing, registration, permit or 
uirement of any federal, provincial or municipal government and any 

agency, hority, board, commission, or entity which shall be necessary in 
connection with the Design Work, the Construction Work or the operations, 
maintenance and management of the Work; 

"Hazardous Substance" means any chemical, biological substance, pollutant, 
contaminant, toxic substance, hazardous material or substance, radioactive 
material, oil or petroleum product or waste, as such term or any similar terms are 
used under any Laws or any other substance which when released to the natural 
environment is likely to cause in some foreseeable future time material harm or 
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degradation to the natural environment or property or Is of material risk to human 
health; 

"Laws" means the common law and any statute, regulation, ordinance, 
standard, code, order, permit, license, rule, by-law, guideline or policy of any 
government authority, as the same may be amended; substituted, replaced or 
enacted from time to time; 

"Material" means all supplies, inventory, work in progress, comm 
and things required to be procured for incorporation in the work; 

"Other Agreements" means collectively the, Developme t 
Build Construction Contract, Operating Agreement, a I ...,u, .... "Y">, 

which may be concluded in regards to the developme 
operation of the Facility; 

"Person" 111eans a natural person, cor ration, parrt')~IJ~. association, 
business trust, trust, joint venture, compan , I or any federal, 
provincial or municipal government; or a trustee, executor, 
administrator or legal representative th ,.. .. ~ ... --... 

"Subcontractor" means any p 
having a contract to perform a 

Schedule A of this Agreement. 

~~r.:;igning, planning, engineering, procuring, 
an mmi oning of the Facility on land upon which the 

d and operated in accordance with the terms of the 

Agreemenf' or the "Development Management 
, .... ,,,.. ... inis Development Management Agreement, inclusive of all 

'Jl!!lll""'""~ll!:e~ .. and all instruments in writing that by their terms expressly 

SIGNED 

vary the provisions of this Agreement. 

In witness whereof the parties hereto have affixed their signatures 
as of the day and year before written by the hands of the respective 
officers duly authorized in that behalf. 

Townof Amherstburg 

Per:----------
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Per: ________ _ 

For the Development Manager: 

Nustadla Recreation Inc. 

Per. ________ _ 

Per: _______ _ 
Schedule "A" - CONDITIONS OF AGREE 

1.0 GENERAL CONDITIONS 

1.1 Relationship 

1.2 Right of Audit 

1.3 Notices 

under: is Agreement, the 
ndependent contractor 

. The Client shall have 
e to control the performance 

vided by the Development Manager, 
visions of Schedule B.Client 

19'1Ell00"1ent Manager shall at all times during the 
o greement and for period of 2 years 

ereafter, keep and maintain records of the services 
erformed pursuant to this Agreement together with 

per records of quotations, contracts, 
correspondence, invoices, vouchers and timesheets 
relating thereto and to the other reimbursable 
expenditures detailed in Schedule D and shall make 
them available for inspection and audit by the Client at 
all reasonable times for the purpose of making copies 
thereof and to take extracts there from. 

All notices, directives, advice and official 
communications under this Agreement will be deemed 
to have been given if delivered by one of the following 
means: 

personal delivery 
by fax 
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1.4 Indemnity 

bye-mail 
by registered post 

at the specific addresses of the parties as set forth in 
Clause 2.1 of Schedule A, Conditions of Agreement. 

The parties hereto shall indemnify and hold harmless 
each other in respect to any liability · rred in the 
performance of the work or injury of r out of, 
or occurring In connection with t rforman of the 
services covered by this Agree e vided th ; 

(a) no party shall be I 
there has been neg 
party; 

(b) ligence on the part of 
ty of a party to pay 

- - JJ<;;· ... tmited to the degree of 
le to that party; 

does not operate with respect to 
intentional acts of directors of the 

This clause would not be used to 
from liability the party guilty of such 

en 1nal or intentional acts. 

This Agreement to indemnify and the protection and 
nefit derived there from shall extend to any partner, 

executive officer, director, stockholder or employee or 
either party. 

No acceptance or approval by the Client, whether 
expressed or implied, shall be deemed to relieve the 
Development Manager of responsibility for the material 
produced by the Development Manager, or for any 
things required to be done by the Development Manager 
under this Agreement. 

1.6 Mediation and Arbitration 
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1.6.1 

1.6.2 

1.6.3 

If requested in writing by either the Client or the 
Development Manager, the Client or the Development 
Manager shall attempt to resolve any dispute between 
them arising out of or in connection with this Agreement 
by entering into structured non-binding negotiations with 
the assistance of a mediator on a without prejudice 
basis. The mediator shall be appointed by agreement of 
the parties. Falling such agreement, the mediator shall 
be appointed by reference to a Justice the Superior 
Court of Justice for Ontario. 

s a mediator/arbitrator who is in any 
ested In the conduct of the project or 

affairs of either the Client or the 

he laws of the Province of Ontario shall govern this 
greement and any mediation I arbitration or litigation in 

pect thereof. 

The award of an arbitrator under Article 1.6.2 shall be 
final and binding upon the parties, and shall be 
enforceable by them in any Court of competent 
jurisdiction except such awards may be subject to the 
rights of review granted by the Arbitrations Act 1991 ( 
Ontario). 

1.7 Property of Documents 

All surveys, reports, drawings, calculations, designs, 
plans, and other data, information and material 
collected, complied, drawn produced by the 
Development Manager, including computer printouts, 
pursuant to this Agreement are the property of the 
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1.8 Force Majeure 

1.9 Suspension 

1.10 Termination 

Client and the copyright therein vests with the Client. 
The Development Manager may retain copies of the 
above described material for his records. 

The Development Manager shall promptly notify the 
Client, in writing, of any Force Majeure Event and which 
he could not reasonably foresee · h makes it 
impossible for the Development Ma rry out in 
whole or in part his obligations r this ement. 
Upon the occurrence of such ion, the ervices 
shall be suspended for a to that 
caused by the Force Maj asonable 
period not exceeding one m ilize for the 
continuation of the services. deems that as 
a result of a Force ajure tha ement should be 
terminated then Client ma notice in writing , 
terminate this Agre t. 

1.10.1 By Notice of the Client 

The Client may, by written notice to the Development 
Manager, at any time give prior notice of its intention to 
abandon the services, in whole or in part, or terminate 
this Agreement. 
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The effective date of termination of this Agreement shall 
not be less that sixty (60) days after receipt of such 
notice, or such other period as may be agreed between 
the parties. 

Upon receipt of such notice the Development Manager 
shall take immediate steps to bring the services to a 
close and to reduce expenditures to a mi · um. 

Disputes arising between the parti 
remuneration due to the Develonm-.1 .. 1vi. 

referred to mediation and arb' 
the provisions in this Agree t. 

1.10.2 Default by The Client 

Men°t"llJJtiMoe ay, by written notice to the 
+l.li1'&:1.M>J1.ment if: 

eived payment of that part of any 
not contested within forty-five (45) 

1ssion thereof, or 

he se ces have been suspended for a period of 60 
days as provided for in Clause 1.9. 

Development Manager Upon Termination 

Upon termination of this Agreement pursuant to the 
provisions of this Agreement, the Development 
Manager's claim for remuneration shall be determined 
as at the date of termination. The claim shall be 
assessed based upon the provisions of this Agreement 
and the value to the Client of the work performed by the 
Development Manager, as determined by reference to 
the Cash Flow for Payment of Fees set out in and 
agreed to in Schedule "E". The parties shall negotiate in 
good faith the Development Manager's claim. In the 
event the parties cannot agree, the parties shall proceed 
to mediate, and to arbitration if necessary. Upon 
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payment by the Client of the amount, determined 
through agreement of the parties or arbitration, due to 
the Development Manager for remuneration, the 
Development Manager shall cease to have and shall 
certify that there are not have any further claims against 
the Client. To assist in the determination of the value of 
the Development Manager's work, the parties shall refer 
to the provisions of Schedule "E" in this agreement. In 
the event that the Client disputes the · percentage, 
the Client shall give notice of the dis 15 days, 
and the matter shall proceed and if 
necessary, mediation and arbit tio 

1.10.4 Default by the Development Manager 

opm n anager in 
ent Manager is 

this Agreement, 
the event that the 

respond to such notice 
Client may deem the 

e Development Manager shall be 
rdance with the provisions of clause 
payment shall be subject to the right 

Client for any claims by it against the 
IOQ!rJIEll~ Manager in relation to the default or other 

ache f this Agreement. 
~thffiiv;;and Liabilities Parties 

1.12 Subcontracts 

rmination of this Agreement, for whatever reason, 
shall not prejudice or affect the accrued rights of claims 
and liabilities of either party to this Agreement. 

This Agreement may not be assigned in whole or in part 
without the mutual consent of the Client and 
Development Manager. When requested by either party 
such consent shall not be unreasonably withheld. 

The Development Manager shall have the right to 
subcontract the performance of the services by the 
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1.13 Changes 

1.14 Endorsements 

1.15 Headings 

Development Manager to this Agreement or modify or 
terminate thereof with the prior written agreement of the 
Client, such agreement not to be unreasonably withheld. 

Should circumstances arise which call for modification of 
this Agreement such may be made by mutual consent, 
given in writing. Proposals for this pu se from one 
party shall be given due conside e other 
party. 

conditions 
rograms shall 

ies be added to 
A sample 

gs o s Agreement shall not be deemed to 
nor be taken into consideration in the 

Mtllrti.otrrior construction thereof. 

All notices required by this Agreement to be given by 
either party shall be deemed to be properly given and 
received If made In writing by the other party by personal 
delivery, telex, telegram or registered post, addressed 
as follows: 

Client's address: 
Town of Amherstburg 
271 Sandwich St South 
Amhersburg, Ontario 
N9V2A5 
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Client's duly authorized representative: 
(hereinafter called Client's Representative) 

Pamela Malott. CAO, Townof Amherstburg or 
Ron Dzombak, Recreation Manager, Town of 
Amherstburg 

Development Manager's Address: 
Nustadia Recreation Inc. 
710 Mountain Brow Blvd 
Hamilton, Ontario 
L7N2G1 

liable to the Client, whether in 
loss or damage which is directly 

negligent acts or omissions of the 
er, servants, agents, employees or 

o case shall the Development Manager be liable for 
amages, including delays to the projects, loss of 

or profits incurred by the Client, howsoever caused. 
anager shall maintain in force and provide proof as 

lient of Comprehensive General Liability Insurance, 
ctual liability for indemnification covering injury to or death 

~~~eis~.~ d damage to property for any loss, liability or damage, in an 
ou t less than $2,000,000.00 per occurrence and annually in the 
gregate, covering third party liability claims, including the claims of the 

loyees of the Client or its agents, arising from the performance of this 
Agreement. 

The liability of the Client to the Development Manager shall be limited to the 
obligation to pay remuneration as required by the Agreement. 

2.3 Confidentiality 
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1.0 

The Development Manager agrees to keep confidential 
and not to disclose to any person or entity, other than the 
Development Manager's employees, sub-consultants 
and the general contractor and subcontractors, if 
appropriate, any data or information not previously 
known to and generated by the Development Manager or 
furnished to the Development Manager and marked with 
a "CONFIDENTIAL" stamp by the Client. 

otices 
provide 

sStl~tJiy a court, 
thority, or if 

Development 
Agreement. 

eloP. t Manager shall designate in writing a 
on act as the Development Manager's 

resen 1ve with respect to the work to be performed 
nder this Agreement. Such person shall have authority 
ith respect to communications to the Client to interpret, 

ne and transmit information, recommendations and 
all project documentations and to receive the Clienfs 
requirements, policies and decisions. 

The Development Manager shall exercise all reasonable 
skill, care and diligence in the performance if the 
services under this Agreement and shall carry out all his 
responsibilities in accordance with recognized 
professional standards and, subject to the dictates of 
such standards in accordance with directions and 
decisions made by the Client and as issued from time to 
time during the course of the project execution. 
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3.0 Development Manager as Advisor to Client 

The Development Manager shall in all matters act as a 
faithful advisor to the Client. He shall keep the Client 
Informed on all matters relating the design, 
procurement and construction and aspects 
forming part of the scope of the p as any 
of his duties are discretionary, he irly as 
between the Client and third 

4.0 Provisions of Additional Expert Advice and 

r assistance is 
nder the scope of 

er may arrange for the 
the pre-approval of the 

li!IVslrtt>ment Manager shall coordinate the 
ificati as appropriate, of all payment claims made 

y suppliers, contractors, subcontractors or any other 
arties under contract with the Client as part of the 

ject. The Development Manager shall disburse the 
project funds in payment for these claims or cause the 
payments to be made by the Client or others as the 
terms of this Agreement require. 

sbnent to Services Provided by Development Manager 

As a result of alterations to contracts or to meet other 
requirements of the Client, the services provided by the 
Development Manager may be altered. The alternations 
can include provision of additional services or 
enhancement or reduction in the services defined in this 
Agreement. In any case any alternations of services 
may be cause for amendments to the provisions in 
Schedule D, Remuneration to the Development Manger. 
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7 .0 Mobilization 

The Development Manager in timely 
mobilize his own project managem 
coordinate the mobilization of others.Jt' ii;..e!tbsCfj.;;i 
this Agreement. 

8.0 Services Provided by Development Manager 

The Development 
services under this 
include: 

ag will explore the option of 
rrent single pad arena and make 

back to the Client on the viability 

etermines that twinning of the current 
arena is not a viable option, 

evelo ent Manager will provide 
recommendations to the Client on a preferred site 
location for facility. Site selection recommendations 

·11 Identify and quantify urban planning issues, 
- infrastructure 
- design compatibility 
- adjacent opportunities 
- spin off benefits 

• In order to define the facility for capital costing and 
development of a preliminary cash flow estimate 
and business plan, Development Manager and the 
Client staff will jointly develop a preliminary concept 
building program and the initial building 
performance and specifications, including 
preliminary refrigeration performance specifications 
for the proposed facility, 

• Development Manager will update the existing 
detailed preliminary business plan and proforma, 
including an estimated of total revenues and 
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expenses for the first ten years of operation, and a 
corresponding order of magnitude +/- 15% full 
development cost estimate 

• Development Manager will prepare a project 
implementation methodology and schedule, 
including a fonnula for Capital Funding options 

Bidding Process Phase 

• In consultation with the 
Manager will prepare a compl 
performance specifications for 
work within the facility Lands 

oms 

performance 

e specifications 

1'-i~ s1:r:~ilfiions :e' and Services within the 
II of which are specifically 

for the proposed recreation 
esign build competition, and to be 

conjunction with a set of bidding 
spa tions and instructions 

ation with the Client, Development 
anag will prepare a design build performance 

specification of the facility and adjacent site works in 
order for design build contractors to offer 

uaranteed maximum proposals complete with 
design presentations. 

• Development Manager recommends that the Client 
consider proposals from three or four pre-qualified 
and invited bidders. Development Manager will pre­
qualify tenders based on arena/recreation complex 
construction experience and design expertise. 

• Based on the submissions received (in a pre­
specified format), we will assist the Client in arriving 
at a comprehensive financing program. 

• Upon closing of the bidding process, Development 
Manager will assist the Client in the bid evaluations, 
provide recommendations with respect to the design 
options, and provide technical review of the bids by 
all disciplines. 
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• The Development Manager is not a Design Builder 
and has no ownership, connection or interest in any 
such company. 

Due Diiigence Phase 

• Development Manager will assist the Client in 
regards to the formal documentation of the various 
agreements and contracts, and an 
arise from those discussions. ThoJl"""'1blU:·~ 

wide range of development 
design build contract, debt, 
and equity financing, ad 
naming rights, land tra 
leasing, user group te 
aspects of the operations. 

• Before executi the d .. ""I,,......• uild contract, 
Development er will a t the Client to 
finalize the total Ing gram by identifying 
and defini as furniture, fixtures, 
and equip and financing costs. 

• Dev age ·11 attend presentations on 
If of the community fund raising 

guidance and graphic material to 

Manager will assist the Client in 
ego the final design build contract I 
greem nts with the selected design builder, and 

any necessary agreements I contracts with potential 
tenants, primary users and other stakeholders as 
ecessary for the final approval to proceed to the 

development phase. 

Development Phase 

In the final phase, Development Manager will perform 
and act as the owners representative through the 
course of the design build development 
• Development Manager will perform a multi­

disciplinary review of the detailed design drawings 
at three stages (25%, 50% and 75%), and well as 
quality and performance construction reviews at 
50%, 75% and 100% for general compliance with 
the performance specifications and design. 

• Development Manager will attend site meetings on 
an average of every two weeks (approximately) 
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over the course of construction, and prepare 
monthly reports and construction progress 
schedule. 

• The Development Manager will review and advise 
on monthly progress draw applications, field 
changes and any change orders. 

• Development Manager will assist the Client with 
pre-opening operating activities, commissioning, 
and start-up 

• The Development Manager will w 
staff to prepare a comprehensiv 
operations and manageme 
identify services that th 
outsourced and will in 

rena 
will 
be 

the building deign, serv·R'l1 d"c!ont1M 
• Development Manager o provide 

procurement se ices on emllTJ'JDT the Client for 
furniture, fixture d equip for the facility 

ntract as mutually outside of the d buil 
agreed. 

• Develop 
as · nee 

am will provide detailed 
co endations for the "LEED" 

ess (should the Client consider this 
new facility up until the start of 
will monitor the correction of the 

ntil the Date of Total Completions has 
een ed. 
he Development Manager does not perform the 

duties of the Design Builder's site construction 

To complete a Facility that meets the approval of the 
Client and to have it substantially completed by a 
mutually agreed date. 

Schedule "C" OBLIGATIONS OF CLIENT 

1.0 Client's Representative 
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2.0 Pertinent Data 

The Client shall designate, in writing, a person to be the 
Client's representative for work to be performed under 
this Agreement. Such person shall have authority with 
respect to communications to the Development Manager 
to transmit instructions, receive information, interpret and 
define Client's policies and decisions. 

3.0 Decisions and Assistance 

4.0 

the C t's representative, the Client will give 
tten · to all enquiries, documents, project 

disputes and endeavour to provide 
ns, Instructions, acceptances, and 

s shall reasonably be required by the 
velop nt Manager for the carrying out of his duties 

nder this Agreement. 

Client shall make decisions within an agreed 
stipulated period of time on all requests involving, 
sketches, drawings, reports, proposals and 
recommendations referred to him for decision by the 
Development Manager. 

"sion of Additional Resources 

The Client may, unless otherwise provided for in this 
Agreement retain additional resources for the project and 
will direct these resources to work under the direction of 
the Development Manager for the duration of his 
engagement on the project. 
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4.1 Equipment, Materials, Supplies and Facilities 

If the anticipated equipment, materials, supplies and/or 
facilities are not forthcoming the Client and the 
Development Manager shall agree on how the affected 
part of the services will be provided and adjusted to the 
contractual arrangements. 

5.0 Payment of Third Party Contracts 

The Client shall pay the 
including but not limited 
Agreement, and all thi 
contracts for the 
services and labo 

services, 
u uant to this 

pursuant to 
ment, materials, 

he Client.. 

give prompt written notice to the 
ager whenever the Client observes or 

es aware of ay conditions, 
gs or defect which may adversely 

ject. 

ION TO DEVELOPMENT MANAGER 

es nd disbursements set out herein exclude all taxes and shall 
--...... ~ paid in Canadian currency. Method of remuneration for the 

Development Manager shall be as follows: 

.1 Work Completed to Date 

Development Manager has completed a feasibility study regarding 
the project, which the Client has accepted and approved in May 
2008. The total fee for this study was $33.500 which has not been 
paid to the Development Manager. This amount still owing will be 
rolled into the total fee for the Capital Planning and Bid Process 
Phase of the project. 
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The fee for the first two phases of the work, as identified in Part 8 of 
the foregoing (Capital Planning Phase and the Bid Process Phase) 
will be allocated a total amount of $140,000 of the Fixed Fee, plus 
GST and expenses. After the completion of the first two phases, in 
the event that the project does not proceed to the next phase for 
any reason whatsoever, both parties agree that the amount owed to 
Development Manager for the first two phases of the work will be 
limited to $70,000 plus 10% disbursement expen plus the 
$33,500 for the Phase One - Feasibility Study · May 
2008 plus GST 

.2 Fixed Fee 

ng Process 
services as 

ump sump Fixed 
st plus GST and 

• ._ ... _ ... the total cost of the 
luding furniture fixtures 

the Construction Contract 
h the Design Builder Costs not 
n are attributed land costs, taxes 

. The Fixed Fee payable shall be 
e remuneration payable pursuant to 

.....,.,,;,.,,,.,..as previously paid to the Development 

rees to reimburse Development Manager. for any pre­
rk requested outside of the scope as described herein, 

ork required in excess of the estimated scope for 
ve ment management, consulting services or non-

____ ,_,,._ursable expenses in accordance with an agreed fixed lump 
sum amount or at the following rates: 

Principals 
Development Management 

$135 /hour 
$135 /hour 

Reimbursable Expenses shall include travel, living, 
communications, printing, plotting, electronic storage, applicable 
taxes, and other third party charges to the project. A fee of five 
percent (5%) of such amount will be charged to cover 
administration and handling. 
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Travel @ $0.52/km 
Reproductions @ $0.15 each Black 

@ $1.20 each Colour 
Third Party Consultants (pre-approved only) @ 1.05 x Cost 

2.0 Time Within Which Payments to be Made and Mechanics o 

3.0 

Amounts due to the Development Manager 
accordance with this Development Managem nt 

in 

pment 
o the cash 
carried out 

..... ~ .... .,....nthly with pre-

ence upon receipt of an executed 
e order by the Client to the 

form of Schedule "G". The cost of 
,r.t!l'IRIBlll'lce with Clause 1.2. 

lient at any time suspend the work, the Client shall pay 
pment Manager his full fee earned and out-of-pocket 

ex incurred to the time of suspension in accordance with the 
ve pment Agreement 

If any item or part of an item of an invoice rendered by the 
Development Manager is disputed or subject to question by the 
Client, the payment by the Client or that part of the invoice which is 
not contested, shall not be withheld on those grounds. The 
provisions of Section 2 above," Time Within Which Payments to be 
Made and Mechanics of Payment " shall apply to such remainder, 
and also to the disputed or questioned item to the extent that it shall 
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r 

subsequently be agreed, or determined to have been due to the 
Development Manager. Interest at the rate specified to be paid on 
all disputed amounts finally determined payable to the 
Development Manager. 

Schedule "E" FIXED FEE AND CASH FLOW PROJECTION 

1.0 Fixed Fee 

The Development Manager's fixed fee is not subject to a 
made up of the following items which will be billed mo 
the cash flow projection presented under section 2 

2.0 Cash Flow Projection 

The Development Manager in consultation witti ill prepare a cash 
flow for payment of Development Ma ent SblM;:pfJ'based on a 3% Total 
Fee plus Taxes upon confirmation tha roceedlng and when a 
project schedule is prepared. 

Schedule "F" Perfonnanc 

sua 
indows 

10. -doors and frames 
11 . Overhead doors 
12. Partitions 
13. Finish Hardware 
14. Interior Finishes 
15. Miscellaneous Metals 
16. Manufactured specialties 
17. Dasher Boards 
18.Seating 

ed recreation complex, suitable for 
ut are not limited to the following: 
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19. Elevator 
20. Mechanical 
21. Refrigeration System 
22. Electrical 
23. Exclusions 
24. Clarifications 
25. Room Finish Schedule 

ule, 
to be 

such 
plated the 

Client. This 
-..._,,__,~,..,.. Development 

s prior to the 
ents for any claim by 

~111..1n1AP.1ation to amendments or 
to be performed are 

t~mrncil""° execution of this 
amendments or changes to the scope 
rformed by the Development 
r, unless authorized by an executed 

ent in this form." 
It is agreed that the 
Agreement: 

!U lef'\l'ICEIS.clll'! added to and form part of the said 

Fee: 

Reimbursable Expenses: 

Estimated Impact on Schedule: 

Except as otherwise provided in this endorsement, all terms, provisions and 
conditions of the Agreement shall have full force and effect. 
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DATED in the Client of _____ , this ____ day of _____ , . 
2008. 

Town of Amherstburg 
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